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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Polevia Valoaga, the petitioner, asks this Court to grant 

review of the Court of Appeals' decision terminating review. 

The Court of Appeals issued its opinion on December 23, 2024. 

B. ISSUES FOR WHICH REVIEW SHOULD BE 

GRANTED 

1. Criminal defendants have a constitutional right to jury 

unanimity as to the act constituting the charged offense. If there 

is evidence of two distinct acts that could constitute the charged 

offense, the prosecution must clearly elect the act it is relying 

on or the jury must be instructed that it must be unanimous as to 

the act constituting the offense. There was evidence of two 

distinct assaults, each at different places and separated in time 

by about 20 minutes. The prosecution did not make a clear 

election and the court did not provide the jury a unanimity 

instruction. Was Mr. Valoaga's right to jury unanimity 

violated? 
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2. The State may be estopped from arguing the 

continuing course of conduct exception to the rule requiring a 

jury unanimity instruction. Judicial estoppel examines: (1) 

whether the party's position is clearly inconsistent with its 

earlier position, (2) whether accepting the position would create 

a misleading perception, and (3) whether the party would gain 

an unfair advantage. In the trial court, the State repeatedly 

stated there were two separate assaults. Accepting a change in 

position that there was one continuous assault creates a 

perception that the State misled. And the State gains an unfair 

advantage because a unanimity instruction may not be required 

under its new position. Was the State estopped from arguing the 

continuing course of conduct exception on appeal? 

C. STATEMENT OF THE CASE 

Daniel Whitesel was assaulted by a man at about 7:37 

p.m. while standing at a bus stop on Pacific Highway South and 

3 12th in Federal Way. RP 557-60, 604-05; Ex. 21. In addition 

to significant vehicle traffic, this is a busy commercial area and 
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many people were out and about that night. RP 510, 591; Ex. 

21 ( 1 )-( 4 ). 1 A witness who called 911 believed the assailant, a 

young man with a backpack, hit Mr. Whitesel, an older man, 

with a metal pipe, knocking him to the ground. RP 657; Ex. 27. 

As video surveillance from the intersection shows, Mr. 

Whitesel got up and crossed the highway to the east near a gas 

station. Exs. 6, 21 ( 1 ). Mr. Whitesel' s assailant crossed the street 

too. Ex 21 ( 1 ). Mr. Whitesel walked slowly south, as did his 

assailant. Exs. 6, 21(1), (2). At about 7:44 p.m., Mr. Whitesel 

crossed the street to the west side, followed by his assailant 

about a minute later. Ex. 21(2). After that, they disappeared 

from the camera's view. Ex. 21(2) 

About six minutes later, at 7:51 p.m., the assailant and 

Mr. Whitesel reappeared on the camera, now on the east side 

where they had both crossed earlier. Ex. 21(2). They both 

1 Exhibit 21 has several video files, including four 
labeled, "(1) 21-10416.avi"; "(2) 21-10416.avi"; "(3) 21-
10416.avi"; and (4) "21-10416.avi." These four files are 
referred to as Ex. 21(1); Ex. 21(2); Ex. 21(3), and Ex. 21(4). 
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walked north. Ex. 21(2). Mr. Whitesel was ahead and, several 

minutes later crossed the street west near the gas station back to 

the area near the bus stop, and then north across the 

intersection. Ex. 21  ( 4 ). The assailant later crossed the street 

west near the gas station and then crossed north. Ex. 21, (3 ), 

(4). Mr. Whitesel walked across the street to the east. Ex. 21(4). 

Mr. Whitesel walked north on the east side while the 

other man walked north on the east side. Ex. 21(4). At about 

7:57 p.m., the assailant left the sidewalk, entered some 

shrubbery, and stood there for about a minute. Ex. 21(2). 

The assailant returned to the sidewalk and crossed the 

street to the east and walked north in Mr. Whitesel's direction. 

Ex. 21(2). Other people walked near them. Ex. 21(2). At about 

7:59 p.m., the assailant stopped momentarily and appeared to 

pick up an object on the ground to the right. Ex. 21(2). 

Mr. Whitesel crossed a street to the north and then 

crossed the street to the west side. Ex. 21(2). The assailant went 

in the same direction. Ex. 21(2). At about 8:01 p.m., there is an 
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encounter between the two men in the southbound lanes of the 

highway. Ex. 21(2). The man violently assaulted Mr. Whitesel 

again by throwing him to the ground and using the weapon. Ex. 

21 (2). He left. 

Shortly thereafter, Polevia Valoaga, who was standing 

behind one of the businesses in the nearby area, was detained 

on suspicion of being the assailant. RP 450-53; Ex. 6. 

Police took two people who witnessed the second assault 

to identify Mr. Valoaga as the assailant or not. RP 615, 619-21, 

796-97, 811, 816. Based primarily on Mr. Valoaga's clothing 

and backpack, the two witnesses agreed with the police that 

they had the right person. RP 636, 800, 811-12, 815. 

Mr. Whitesel was later shown a photomontage with six 

people, including Mr. Valoaga. RP 704. Mr. Whitesel was 

unable to identify Mr. Valoaga as his assailant. RP 704. 

Nearby where Mr. Valoaga was detained, police found a 

camping saw with a folding blade that had been used by the 

assailant against Mr. Whitesel-blood, hair, and DNA evidence 

5 



on the blade strongly linked it to Mr. Whitesel. RP 428-29, 455, 

505-08, 690-91. No forensic evidence linked the weapon to Mr. 

Valoaga. RP 691-92, 694. Mr. Valoaga had some blood on his 

clothing and the DNA results indicated this blood could have 

belonged to Mr. Whitesel, but unlike the DNA on the saw, there 

was only moderate support for this conclusion. RP 758-60. The 

forensic scientist who tested the clothing and saw 

acknowledged that items can become contaminated with DNA 

either at the lab or during the collection process. RP 755-77. 

And any DNA was not necessarily from the blood. RP 767-68. 

Mr. Valoaga was charged with one count of first degree 

assault with a deadly weapon enhancement. CP 49. Mr. 

Valoaga pleaded not guilty and contended at trial there was 

reasonable doubt that he was the assailant. RP 872-895. 

The prosecution characterized the incidents as involving 

two assaults. Ex. 6; RP 420-21, 577, 601, 864, 870-71. But it 

did not elect either incident as the basis for the charge. RP 852-
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71. And the jury was not instructed it must be unanimous as to 

the act constituting the assault. CP 50-68. 

The jury found Mr. Valoaga guilty as charged. CP 71-72. 

On appeal, Mr. Valoaga argued the conviction should be 

reversed because his right to jury unanimity was violated. There 

were two separate, distinct assaults and the jury was not 

instructed that it must be unanimous as to the act it was basing 

conviction upon. Mr. Valoaga also argued that the prosecution 

was judicially estopped from arguing otherwise. Following oral 

argument, 2 the Court of Appeals issued an unpublished opinion 

disagreeing with Mr. Valoaga and affirming his conviction. 

2 https://tvw.org/video/division-1-court-of-appeals-
2024111119/ 
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D. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. Decisions in the lower appellate courts on juror 

unanimity are inconsistent and contradictory. The 

decision here conflicts with precedent. The Court 

should grant review to provide clarity and resolve the 

conflict. 

a. Criminal defendants have a right to jury unanimity on 
the act constituting the crime. 

"Criminal defendants in Washington have a right to a 

unanimous jury verdict." State v. Ortega-Martinez, 124 Wn.2d 

702, 707, 881 P.2d 231 (1994); Const. art. I, § 21. When the 

State presents evidence of several acts, any one of which is 

allegedly sufficient to constitute the crime charged, the jury 

must unanimously agree on which act constituted the crime. 

State v. Kitchen, 110 Wn.2d 403, 411, 756 P.2d 105 (1988). 

The State must elect the act it is relying on or the trial court 

must provide a unanimity instruction, often called a "Petrich" 

instruction.3 Id.; State v. Aguilar, 27 Wn. App. 3d 905, 924, 534 

3 State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984); 
see 11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 4.25 (5th 
Ed). 
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P.3d 360 (2023). Otherwise, some of the jurors may rely on one 

act while others may rely on another. Kitchen, 110 Wn.2d at 

411. This violates the defendant's constitutional right to jury 

unanimity. Id. 

In evaluating when a unanimity instruction is required, 

there are three inquiries. State v. Hanson, 59 Wn. App. 651, 

656, 800 P.2d 1124 (1990). First, the court evaluates what must 

be proved under the criminal statute. Id. Second, the court 

evaluates what the evidence discloses, viewed in the light most 

favorable to the State. Id. & n.6. Third, the court analyzes 

whether the evidence shows more than one violation of the 

statute. Id. at 657. If the evidence shows two or more violations, 

then a unanimity instruction or clear election is required. Id.; 

State v. Handran, 113 Wn.2d 11, 17, 775 P.2d 453 (1989). 

"Evidence of a single victim . . . is not enough in itself to 

demonstrate that the offense was one continuing offense." State 

v. Fiallo-Lopez, 78 Wn. App. 717, 724, 899 P.2d 1294 (1995). 
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b. As the prosecution argued, the evidence showed two 

separate assaults. The lack of a unanimity instruction 

or clear election violated Mr. Valoaga 's right to jury 

unanimity. 

Mr. Valoaga was charged with one count of first degree 

assault against Mr. Whitesel. CP 49. This required proof that 

Mr. Valoaga, with intent to inflict great bodily harm, assaulted 

Mr. Whitesel with a deadly weapon or by force or means likely 

to produce great bodily harm or death. RCW 9A.36.0l l (l )(a); 

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 35.02 (5th Ed); 

CP 59. 

The evidence, viewed in the light most favorable to the 

prosecution, showed two acts of first degree assault under this 

statute. 

The first act of first degree assault occurred at a bus stop 

at about 7:37 p.m. RP 556-60; Ex. 21(1). It concerned Mr. 

Whitesel being struck quickly two times with a weapon, a 

folding saw. RP 605-07; Ex. 21(1). Mr. Whitesel fell to the 
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ground, but got up and walked across the street. Ex. 21(1). The 

assailant folded the weapon up and the assault ended. Ex. 21(1). 

The second act of first degree assault, much more severe 

than the first, occurred about a block to the north in the middle 

of the street at about 8:00 p.m. Ex. 21(2). Mr. Whitesel is 

pursued into the street, grabbed, thrown to the ground, and hit 

or sliced several times with the saw. Ex. 21(2). He does not get 

up on his own. Ex. 21(2). In this second assault, Mr. Whitesel 

had his right ear partly cut off. Ex. 21(2); RP 336-37, 821. 

Consistent with their separation in time and space, the 

prosecution and the witnesses referred to two assaults. Exhibit 

6, a Google Earth image of the area admitted at trial, labels the 

place where the second assault occurred as "Second Assault." 

Ex. 6; RP 420-21, 577. As the prosecutor asked Officer Kyle 

Buchanan: 

Q All right. So this is our map, again, right. Where 
did we see that second kind of assault happen? 
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A So at kind of the top left comer of the screen, 
there is a pin there that says "second assault." 
That's the general area. 

RP 577. The prosecutor reiterated this shortly thereafter on 

redirect, asking if "two separate assaults" can be seen on the 

video: 

Q Admittedly, you know, we do lose sight of the 
victim for a couple of brief moments, right. But do 
we see two separate assaults? Do I have that right? 

A Yes. 

Q Okay. And did they appear to be perpetrated by 
the same individual? 

A Yes. 

RP 601 ( emphases added). 

During closing argument, the prosecutor referred to the 

assault by the bus stop as "the initial assault." RP 864. The 

prosecutor also spoke of "two assaults" in arguing intent. RP 

870. And when discussing Mr. Whitesel lying in the road, the 

prosecutor identified this as being "after the second assault." 

RP 871. The prosecutor also displayed exhibit 6, the google 
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earth image with the label "second assault," as part of its 

PowerPoint during closing argument." RP 864. It is reproduced 

below: 

CP 136. 

Despite identifying two separate assaults, the prosecutor 

did not make an election as to which assault it was relying on 

for conviction. "To avoid constitutional error, any election must 

clearly identify the act on which the charge in question is 

based." Aguilar, 27 Wn. App. 2d at 924 (cleaned up) (citing 

State v. Carson, 184 Wn.2d 207, 228, 357 P.3d 1064 (2015)). 
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To make a clear election, "the State must not only discuss the 

acts on which it is relying, it must in some way disclaim its 

intention to rely on other acts." Carson, 184 Wn.2d at 228 n.15. 

Here, the prosecution discussed both assaults and did not 

disclaim reliance on either one. And the prosecution 

emphasized to the jury that while it must be unanimous as to 

guilt, the jurors did not have to agree on why: 

What doesn't happen -- what it doesn't have to be 
is that you don't all have to agree as to the reasons 
for your belief beyond a reasonable doubt that this 
defendant is guilty. You have to be unanimous in 
the belief that he is, in fact, guilty, but you can 
have different reasons for that belief. You can 
arrive at that conclusion through different paths, 
okay. I just want to make that clear, that everyone 
can have kind of differing opinions as long as you 
are unanimous in your belief that this defendant is 
guilty. 

RP 855 ( emphases added). Thus, there was no clear election. 

Aguilar, 27 Wn. App. 2d at 924 (State "did the opposite" of a 

clear election because it "opined at multiple points throughout 

trial that more than one rape occurred."). 
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c. The decisions analyzing whether the "continuing 
course of conduct" exception applies are inconsistent. 
The Court of Appeals added to the confusion by 
holding that two distinct assaults separated in time 
and space, where the assailant was plainly mentally ill 
and distracted between the two assaults, consisted a 
continuous course of conduct. 

A unanimity instruction is not required where the acts 

constitute a continuing course of conduct rather than distinct 

acts. Aguilar, 27 Wn. App. 2d at 925. "[W]here the evidence 

involves conduct at different times and places, then the 

evidence tends to show 'several distinct acts."' Id. 

This exception did not apply. The two assaults were 

separated considerably in both time and space. More than 20 

minutes elapsed between the assaults. The first was at a bus 

stop while the second was about a block to the north in the 

middle of the street. Between the assaults, Mr. Whitesel walked 

south before coming back north, and crossed the highway 

several times. Although Mr. Whitesel' s assailant followed him, 

he did so slowly. And the two were often separated by the 

multiple lane highway, which was busy with significant traffic 
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flowing both north and south. Ex. 21. This shows the two 

assaults were distinct acts. 

Moreover, the assailant, who plainly appeared to have 

mental health issues, was not focused entirely on Mr. Whitesel. 

For example, one part of the video shows his assailant walking 

into some shrubs or bushes by the sidewalk at about 7:56 p.m. 

and standing there for about a minute. Ex. 21(2). Another 

example is that at about 7:59 p.m., the assailant stops and 

appears to pick something off the ground to his right. Ex. 21(2). 

This shows someone acting "erratically," rather than with "an 

ongoing enterprise with a single objective." Aguilar, 27 Wn. 

App. 2d at 927 (internal quotation omitted). "These are not the 

qualities of a continuing course of conduct." Id. 

The Court of Appeals acknowledged "there were two 

distinct attacks on Whitesel." Slip op. at 11. Still, the court 

agreed with the State that it was "excused from electing or 

providing a jury instruction on unanimity as the two encounters 

constituted a single, ongoing course of conduct." Slip op. at 5. 
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In support, the appellate court cited that Mr. Valoaga slowly 

followed Mr. Whitesel for about 20 minutes between the 

assaults and that there was no intervening act or event. Slip op. 

at 10-11. 

This analysis ignores that likely due to mental illness, the 

assailant's behavior was erratic. Contrary to the State's 

arguments, there was not a "continuing impulse to harm," Br. of 

Resp't at 19, because the assailant failed to act on the many 

opportunities between the two assaults to harm the victim. And 

to the extent he was acting rationally, he had the opportunity to 

stop and reflect before committing another assault. 

On time and space, the appellate court emphasized the 

assaults were close in space and only separated in time by about 

20 minutes. While there are cases holding that a continuous 

course of conduct may exceed more than 20 minutes, the cases 

relied on by State involved assaultive conduct against a very 

small by an adult charged with caring for that child. State v. 

Crane, 116 Wn.2d 315, 317, 329-30, 804 P.2d 10 (1991); State 
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v. Craven, 69 Wn. App. 581, 582-83, 588-89, 849 P.2d 681 

(1993). "[A] fact pattern which evidences systematic abuse 

particularly lends itself to a continuing course of conduct 

analysis." Craven, 69 Wn. App. at 589 n.7. This is not akin to 

two assaults on a busy public street against an adult who 

remains unrestrained in the 20 minutes between the assaults. 

As for evaluating the evidence in a "commonsense 

manner," State v. Petrich, 101 Wn.2d 566, 571, 683 P.2d 173 

(1984), the average person would conclude there were two 

assaults. That is why the prosecutor repeatedly referred to two 

assaults. Indeed, the prosecution could have charged two 

assaults without creating a double jeopardy violation at 

sentencing. See State v. Villanueva-Gonzalez, 180 Wn.2d 975, 

985, 329 P.3d 78 (2014) (setting out factors to evaluate whether 

assaultive conduct is one course of conduct). 

The decision in this case, like several other decisions 

ignored a framework set out by the Court of Appeals in Hansen 

and applied in other cases to determine if a unanimity 
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instruction is required. Under Hanson, if the evidence, viewed 

in the light most favorable to the State, shows more than one 

violation of the statute, then a unanimity instruction is required. 

59 Wn. App. at 656; see, M, State v. Russell, 69 Wn. App. 

237, 249, 848 P.2d 743 (1993) (citing framework); State v. 

Sanchez, noted at 27 Wn. App. 2d 1050, 2023 WL 5016376 at 

*5 (2023) (unpublished) (same). That standard was plainly met 

here, but the Court Appeals ignored the framework. This split 

in the precedent merits clarification from this Court and review. 

RAP 13.4(b)(2). 

The decision here is also contrary to the recent decision 

by the Court of Appeals in Aguilar. There, the Court 

emphasized that a person's mental state or erratic behavior 

indicates multiple acts, not a continuous single criminal act. 

Aguilar, 27 Wn. App. 2d at 927. But notwithstanding the 

strange and erratic behavior by the assailant, who was plainly 

mentally ill and had many opportunities to assault Mr. Whitesel 

in the 20 minutes between the two assaults, the Court of 
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Appeals determined the two assaults were continuing course of 

conduct. This conflict justifies review. RAP 13 .4(b )(2). 

Review of this issue is also merited as matter of 

substantial public interest. RAP 13 .4(b )( 4 ). Unanimity issues 

arise frequently in criminal cases. But the framework is 

wanting. As applied by the appellate courts, the continuing 

course of conduct exception tends to swallow the rule requiring 

jury unanimity. In other words, the right to jury unanimity on 

the act constituting the offense has become the exception rather 

than the rule. 

Determining the appropriate framework is also a 

significant constitutional question that should be decided by 

this Court. RAP 13 .4(b )(3 ). The Hanson framework should be 

adopted by this Court, which is a workable framework that will 

yield predictable results and bring uniformity. It will help put 

an end to conflicting decisions on unanimity and the 

indeterminacy in the current caselaw. 
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2. Review should be granted to decide whether the State 

is judicially estopped from arguing that two distinct 

assaults constitute a continuing course of conduct 

when the State at trial repeatedly identifies there being 

two assaults rather than one. 

Based on the prosecution's position below of two 

different assaults, judicial estoppel precludes it from asserting a 

continuing course of conduct argument on appeal. State v. 

Kautz, noted at 20 Wn. App. 2d 1066, 2022 WL 291005 at *5-6 

(2022) (unpublished). Judicial estoppel requires consideration 

of three factors: "(1) whether the party's later position is clearly 

inconsistent with its earlier position, (2) whether accepting the 

new position would create the perception that a court was 

misled, and (3) whether a party would gain an unfair advantage 

from the change." State v. Wilkins, 200 Wn. App. 794, 803, 

403 P.3d 890 (2017). 

In Kautz, the Court of Appeals held that the State was 

precluded by judicial estoppel from arguing on appeal that two 

assaults constituted a continuing course of conduct. Id. at 6. 

This Court reasoned ( 1) the State took the position in the trial 
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court that the two assaults were separate and its argument on 

appeal they were a continuing course of conduct was clearly 

inconsistent; (2) accepting the State's position on appeal would 

create a perception the trial court and jury were misled; and (3) 

the State would gain an unfair advantage from the change 

because it would create prejudice as to the defendant's ability to 

defend as to each incident. Id. The same reasoning applies here. 

Without discussing Kautz, the Court of Appeals rejected 

Mr. Valoaga' s judicial estoppel argument. On factors one and 

three, the Court determined the State's positions were not 

clearly inconsistent because the "the State's position during 

trial, as stated in closing, was that the assault was a continuous 

course of conduct beginning with the assault at the bus stop, 

with the defendant 'slowly pursu[ing]' Whitesel 'all of the way 

up and until' the final attack in the road." Slip op. at 7. 

This is not a fair reading of the record. The State 

repeatedly referred to two assaults, as the Court of Appeals 

noted. Slip op. at 8. The Court reasoned that because the State 
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occasionally referred to the incident as one assault, the 

positions are not clearly inconsistent. Slip op. at 8 n.4. That the 

State occasionally spoke of one assault should not control. 

As for the second factor, the Court reasoned the trial 

court was not misled because there was no arguments about 

jury unanimity below. But the appellate court may apply 

judicial estoppel for the first time on appeal based on a party's 

actions in the trial court or even in another appeal. In re Estates 

of Smaldino, 151 Wn. App. 356, 363, 212 P.3d 579 (2009); 

Mastro v. Kumakichi Corp., 90 Wn. App. 157, 163-64, 951 

P.2d 817 (1998); Kautz, 2022 WL 291005 at *5-6. 

The holding on judicial estoppel conflicts with precedent. 

RAP 13.4(b)(2). Review of this related issue is also one of 

substantial public interest meriting review. RAP 13.4(b)(4). 

E. CONCLUSION 

This Court should grant Mr. Valoaga's petition for 

review on the issue of jury unanimity along with the related 

issue of judicial estoppel. 

23 



This document contains 3,866 words and complies with 

RAP 18.17. 

Respectfully submitted this 21st day of January, 2025. 

Richard W. Lechich, 
WSBA#43296 
Washington Appellate Project, 
#91052 
Attorney for Appellant 
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Appendix 



F I LED 
1 2/23/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

POLEVIA VALOAGA, 

Appel lant .  

No. 85289-2- 1  

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

CHUNG ,  J .  - A j u ry convicted Po levia Valoaga of assau lt i n  t he  fi rst deg ree with 

a dead ly weapon enhancement, based on events over the cou rse of approximate ly 20 

m i nutes , d u ring which Valoaga attacked the vict im at a bus stop ,  fo l lowed h im ,  and 

attacked h im aga in  i n  the m idd le of a h ig hway. Valoaga asserts h is rig ht to a unan imous 

j u ry was violated when the tria l  cou rt fa i led to provide a j u ry instruct ion on unan im ity and 

the State d id not elect which act constituted the crime charged . He a lso ra ises severa l 

issues i n  a statement of add it ional g rounds (SAG) for review. 

We affi rm the conviction .  However, we remand for resentenc ing as the State 

fa i led to prove Valoaga's crim inal  h istory and the court shou ld not have imposed the 

vict im pena lty assessment (VPA) . 

FACTS 

Federal  Way, Wash i ngton ,  has a network of approximate ly 1 20 " l ive view" 

cameras located th roughout the city .  On September 20 ,  202 1 around 7 : 37 p . m . , one of 
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these cameras captured Daniel Whitesel being assaulted while waiting at a bus stop on 

Pacific Highway South and South 31 2th Street. 

In the moments leading up to the attack, an individual in a black hoodie and red 

pants with an orange backpack walked toward Whitesel .  Whitesel turned his back to the 

person and began to walk away, but within seconds, the individual jumped and kicked 

toward Whitesel and struck the back of his head. Whitesel immediately collapsed to the 

ground, and before he could get up, as he laid on the sidewalk, the person swiped at 

Whitesel with a long object. 

Whitesel rolled away from the assailant, stood up, and crossed to the other side 

of Pacific Highway South , traversing three lanes of traffic to the median and then three 

lanes of traffic going in the other direction. Around ten seconds later, the assailant 

walked into the highway as wel l ,  also not at the intersection, crossing the six lanes of 

traffic. Once across, Whitesel walked south, as did the attacker. At about 7:44 p .m . ,  

Whitesel crossed the highway back to the west side, followed by the individual around a 

minute later. 

Both individuals disappeared from the cameras' view for about six minutes, until 

they reappeared at 7:51 p .m .  on the east side of the highway walking north. Whitesel 

walked ahead of the individual ,  crossed the highway back toward the bus stop, and 

continued to head north from there. The individual fo llowed this same path slightly 

behind Whitesel .  Eventually, Whitesel crossed the highway back to the east side and 

continued north. 

Whitesel continued to walk north while the individual walked parallel to him on 

the west side of the highway. Around 7:56 p .m. ,  the individual left the sidewalk, walked 

2 
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into some shrubbery, and stood there for about a minute. Afterward, he returned to the 

sidewalk and crossed the highway to the east and walked north in Whitesel's direction. 

Around 7:59 p .m . ,  the individual stopped and appeared to pick up an object on the 

ground to his right. 

A minute later, Whitesel attempted to cross the highway to the west side again, 

with the individual heading in the same direction. At about 8:01 p .m . ,  the person caught 

up with Whitesel in the southbound lanes of Pacific Highway South, slashed at 

Whitesel's head with the object he was holding, and threw Whitesel to the ground in the 

middle of the highway. While Whitesel was on the ground, the individual slashed at him 

four more times, once around his abdomen and three times around his face and neck. 

The person ran off shortly after the encounter, and multiple witnesses called 91 1 to 

report the assault. Approximately 20 minutes elapsed between the initial encounter at 

the bus stop and when the individual left Whitesel in the middle of the highway. Officer 

Ramon Franco with the Federal Way Police Department later testified that the distance 

between the bus stop and the attack in the highway was "about a block, block and a 

half." 

While setting up a perimeter to search for the assailant, Franco was driving 

slowly "about two blocks" from where Whitesel was found on the highway when he 

encountered a person matching the assailant's description standing "like a statue" 

facing what appeared to be a reta ining wal l .  Franco trained his spotlight on Valoaga, 

gave verbal commands, "tripped the sirens," and told him he was under arrest, but 

Valoaga did not react and ignored Franco, "still facing the wal l . "  Valoaga then stepped 

toward a nearby bush , "still not looking at [Franco]," ignoring h im.  Franco testified to 

3 
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heari ng a " loud thud" wh i le Valoaga stood near the shrubbery.  Shortly after Valoaga 

was deta i ned , when Franco and another officer searched the area,  they found an 

orange and b lack F iskars brand prun i ng saw. 

Pol ice brought two people who witnessed the h ig hway encounter to a show-up  

procedu re to  determ ine i f  Valoaga was the  attacker they had  observed . The  two 

witnesses identified Valoaga as Wh itese l 's assa i lant .  Wh itesel was later shown a 

photomontage with six peop le ,  i nc lud ing Valoaga ,  but he was unable to make an 

affi rmative identification . However, DNA analys is strong ly i nd icated the presence of 

Wh itese l 's DNA i n  the b lood on the b lade of the saw that was retrieved near where 

Valoaga was deta i ned . No forensic evidence l i nked the weapon to Valoaga .  However, 

Valoaga had b lood on severa l areas of h is cloth ing , and test ing showed d ifferent DNA 

contributors for the b lood from the d ifferent samples , with moderate to l im ited support 

for i nc lus ion of Wh itese l 's DNA i n  the various b lood samples. 1 

The State charged Valoaga with one count of assau lt i n  the fi rst deg ree with a 

dead ly weapon enhancement .  Valoaga p leaded not gu i lty . H is defense theory at tria l  

was denia l  that he was the assa i lant .  The j u ry convicted Valoaga as charged . He was 

sentenced at the h igh  end of the standard range and rece ived a sentence of 1 7 1 

months p lus a 24-month dead ly weapon enhancement. 

1 Forensic scientist G ina  Dembinski d iscussed a s l id ing scale q ual ifier to clarify what the l i n kages 
s ign ified . With the kn ife ,  it was 7 non i l l ion  t imes more l i kely that the DNA profi le orig i nated from Wh itesel 
rather than an u nknown person from the U . S .  popu lation .  For the b loodsta ins on Valoaga's hood ie ,  there 
were d ifferent DNA contri butors .  Around the front pocket, the b lood sta in  i nd icated it was "420 t imes more 
l i kely to observe the DNA profi le that [Dembinski ]  obta i ned if it was [] Wh itesel and an u nknown person 
versus . . .  two random un related people from the U . S .  popu lation . "  On the front of the hood ie by the logo, 
it was "7 . 3  t imes more l i kely to observe the DNA profi le if it or ig i nated from [] Wh itesel and an unknown 
person versus two unknown un re lated ind ivid ua ls from the U . S .  popu lation . "  On the back of the left 
s leeve , it was on ly "two t imes more l i ke ly . "  I n  a fi na l  b lood sample from the back of the hood ie ,  there was 
no support for the DNA be ing  Wh itesel 's .  

4 
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Valoaga t imely appeals . He also fi led a SAG . 

D ISCUSS ION 

Valoaga appeals h is convict ion on the  basis that h is rig ht to  a unan imous j u ry 

verd ict was violated under art icle I ,  sect ion 2 1  of the Wash i ngton Constitution . 

Alternative ly, if the convict ion is not vacated , Valoaga argues a resentencing heari ng is 

necessary as the State fa i led to prove h is crim inal  h istory and a VPA was improperly 

imposed on h im g iven leg is lative changes . He also fi led a SAG ra is ing severa l 

add it ional issues , i nclud ing prosecutoria l  m isconduct ,  a confrontat ion clause vio lation , 

and insuffic iency of evidence .  

I .  U nan imous Jury 

Valoaga contends h is rig ht to a unan imous j u ry verd ict on the act constituti ng the 

charged offense was vio lated . In part icu lar ,  he argues that either the State shou ld have 

elected which act it re l ied on as the basis of the charge-the bus stop or h ig hway 

encounter-or the j u ry shou ld have been i nstructed to ag ree on a specific act .  The State 

counters that it is excused from elect ing or provid ing a j u ry instruct ion on unan im ity as 

the two encounters constituted a s ing le ,  ongo ing cou rse of conduct. We ag ree with the 

State . 

Crim inal  defendants have a rig ht to a unan imous j u ry verd ict .  WASH .  CONST. art .  

I , § 2 1 ; State v .  Ortega-Mart inez ,  1 24 Wn .2d 702 , 707 , 88 1 P . 2d 231 ( 1 994) . When the 

State presents evidence of mu lt ip le acts that cou ld constitute the crime charged , the j u ry 

must unan imously ag ree on which act constituted the crime .  State v. Kitchen , 1 1 0 

Wn .2d 403 ,  4 1 1 ,  756 P .2d 1 05 ( 1 988) . To ensure unan im ity , the State must either elect 

the act it is re lyi ng on or the tria l  cou rt must provide a unan im ity instruction ,  often 

5 
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referred to as a "Petrich instruction . "  See State v. Petrich , 1 0 1 Wn .2d 566 , 683 P .2d 1 73 

( 1 984) , overru led on other grounds by Kitchen , 1 1 0 Wn .2d at 405-06 ; see 1 1  

WASH INGTON PRACTICE : WASH INGTON PATTERN JURY I NSTRUCTION :  CRIM INAL 4 .25  (5th ed . 

2024) . Otherwise , some of the j u rors may re ly on one act wh i le others may re ly on 

another. Kitchen , 1 1 0 Wn .2d at 4 1 1 .  However, ne ither e lect ion nor a unan im ity 

instruct ion is necessary if the defendant engaged i n  mu lt ip le acts that form a s ing le 

conti nu i ng cou rse of crim inal  conduct .  State v. Rod riguez, 1 87 Wn . App .  922 , 936 , 352 

P . 3d 200 (20 1 5) .  

"Whether a unan im ity instruct ion was requ i red i s  reviewed de novo . "  State v .  

Agu i lar ,  27 Wn . App .  2d 905 , 924 , 534 P . 3d 360 (2023) (citi ng State v .  Boyd , 1 37 Wn . 

App .  9 1 0 ,  922 , 1 55 P . 3d 1 88 (2007)) . A vio lation "may be ra ised for the fi rst t ime on 

appeal under the man ifest constitut ional  error standard . "  Agu i lar ,  27 Wn . App .  2d at 

9 1 8 ;  RAP 2 . 5(a) . A constitut ional error occu rs in a mu lt ip le acts case in which no 

elect ion was made and no Petrich instruct ion was g iven ,  "but reversal is not warranted if 

the error was harm less . "  Agu i lar ,  27 Wn . App .  2d at 924 . 

As an i n it ia l  matter, Valoaga argues the State is jud ic ia l ly estopped from 

presenting th is argument because it clearly described the encounters as two separate 

assau lts to the j u ry .  We d isag ree . 

"J ud ic ia l  estoppel p recl udes a party from 'assert ing one posit ion i n  a court 

proceed ing and later seeking an advantage by tak ing a clearly i ncons istent posit ion . ' " 

Serpanok Constr. , I nc .  v. Po int Ruston, LLC , 1 9  Wn . App .  2d 237 , 256 , 495 P . 3d 27 1 

(202 1 )  (quoti ng M i l ler  v .  Campbel l ,  1 64 Wn .2d 529 ,  539 , 1 92 P . 3d 352 (2008)) . We 

consider th ree factors to determ ine whether j ud ic ia l  estoppel app l ies : ( 1 ) whether the 

6 
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party's later posit ion is clearly i ncons istent with its earl ier  posit ion , (2) whether 

accepting the new pos ition wou ld create the perception that a court was m is led , and 

(3) whether a party wou ld gain an unfa i r  advantage from the change.  M i l ler ,  1 64 Wn .2d 

at 539 . 2 

During clos ing argument ,  the State began , 

Th is is a s imp le tree saw . . . .  [ l ] n  the hands of th is defendant ,  Po levia 
Valoaga ,  this s imp le tree saw was used as a dead ly weapon .  We saw i n  
t he  surve i l lance footage ,  we heard i n  the test imony of eyewitnesses that 
th is defendant started h is assau lt at [the] bus stop .  What happened for the 
next 20 m i nutes was that the defendant used th is dead ly weapon to hack, 
to s lash ,  to assau lt Daniel Wh itese l .  We saw in the surve i l lance footage as 
Danie l  -- after that i n it ia l assau lt ,  Dan iel tried to get away. He d id h is 
best. . . .  He walks s lowly, constantly looki ng beh i nd h im .  And the 
defendant s lowly pu rsued . . . .  You heard test imony that he pursued h im 
a l l  of the way up  and  unt i l  i n  front of Bucky's where he i n it iated h is second 
assau lt . 131 

Thus ,  the State's posit ion du ring tria l ,  as stated i n  clos ing , was that the assau lt was a 

conti nuous cou rse of conduct beg i nn ing with the assau lt at the bus stop ,  with the 

defendant "s lowly pu rsu [ i ng]" Wh itesel "al l of the way up and unt i l "  the fi na l  attack in the 

road . Thus ,  u nder factor one, the posit ion the State took at the tria l  leve l is not "clearly 

2 These factors are not exhaustive , and " ' [a]dd itiona l  considerations' may g u ide a cou rt's 
decision . "  Arkison v. Ethan Al len, I nc. , 1 60 Wn . 2d 535 ,  539 ,  1 60 P . 3d 1 3  (2007) (quoti ng New Hampsh i re 
v. Ma ine ,  532 U . S .  742 , 75 1 , 1 2 1  S .  Ct. 1 808 ,  1 49 L .  Ed .  2d 968 (200 1 )) .  However, Va loaga does not 
provide ana lys is of the issue beyond these three factors . 

3 I n  d iscuss ing the j u ry instruction regard ing  j u rors' ob l igations ,  the State d id not reference any 
particu lar n umber of assau lts or the acts it a l leged to constitute the crime :  

I nstruction No .  2 . . .  reads that, as j u rors ,  you have ag reed to d iscuss the case with one 
another and to de l i berate i n  an effort to reach a unan imous verd ict. . . .  What doesn't  
happen -- what it doesn ' t  have to be is that you don ' t  a l l  have to ag ree as to the reasons 
for you r  be l ief beyond a reasonable doubt that th is defendant is gu i lty . You have to be 
unan imous i n  the bel ief that he is ,  i n  fact, g u i lty, but you can have d ifferent reasons for 
that bel ief. You can arrive at that conclus ion th rough d ifferent paths ,  okay. I j ust want to 
make that clear, that everyone can have k ind of d i ffering op in ions as long as you are 
unan imous i n  you r  bel ief that th is defendant is gu i lty. 

7 
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i nconsistent" with its cu rrent posit ion that the attack constituted a s ing le ,  ongo ing 

assau lt . 4 

As for factor two , which focuses on whether accepting the new pos ition wou ld 

create the perception that a court was m is led , the tria l  cou rt d id not accept any posit ion 

because the issue of j u ry unan im ity was not ra ised below, 5 and there were no re levant 

ru l i ngs on the matter. S im i larly, as for factor th ree , whether the State wou ld ga in  an 

unfa i r  advantage from the change ,  as there was no change in posit ion , this factor, too , 

weighs aga inst apply ing jud ic ia l  estoppe l .  

We next add ress the  merits of Valoaga's unan im ity cla im . The State contends 

Valoaga engaged i n  a conti nuous cou rse of conduct .  Ne ither e lect ion nor an instruct ion 

on j u ry unan im ity is requ i red if a defendant's acts can be characterized as a 

" 'conti n u ing cou rse of conduct . ' " State v. F ia l lo-Lopez, 78 Wn . App .  7 1 7 ,  724 , 899 P .2d 

1 294 ( 1 995) (quoti ng State v. Hand ran ,  1 1 3 Wn .2d 1 1 ,  1 7 , 775 P .2d 453 ( 1 989)) . A 

conti nu i ng cou rse of conduct is "an ongo ing enterprise with a s ing le objective . "  State v .  

Love , 80 Wn . App .  357,  36 1 , 908 P .2d 395 ( 1 996) . 

Because assau lt is a cou rse-of-conduct crime ,  mu lt ip le assau lts comm itted with i n  

a short period of t ime may be  considered one  conti n uous act .  u, State v .  Monaghan ,  

1 66 Wn . App .  52 1 ,  537 ,  270  P . 3d 6 1 6  (20 1 2) .  "We evaluate whether the  evidence 

shows conduct occu rri ng at one p lace or at many p laces , with i n  a brief or  long period of 

4 Valoaga h i gh l igh ts a variety of t imes when the State refers to the assau lt as "an i n it ia l" and 
"subsequent" assau lt . He  a lso poi nts to a Goog le Earth image of the area which was subm itted as an 
exh ib it and labeled the two locat ions of  the encounters as the "fi rst assau lt" and the "second assau lt . "  
However, there were a lso mu lti p le t imes when the State referenced the inc ident as a s ing le  assau lt . Us ing 
term inology to descri be the sequence of  events does not necessari ly mean the events were not  part of  a 
conti n uous cou rse of conduct. Thus ,  the pos it ion taken by the State at tria l  is not "c learly i nconsistent" 
with its cu rrent posit ion ,  particu larly i n  the context of its clos ing arg ument .  

5 I ndeed , as the issue of j u ry unan im ity is one of constitutiona l  magn itude ,  it may be ra ised for the 
fi rst t ime on appea l .  Agu i lar ,  27 Wn . App. 2d at 9 1 8 .  

8 
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t ime,  and to one or mu lt ip le d ifferent vict ims . . . .  " State v. Lee , 1 2  Wn . App .  2d 378 ,  

393 ,  460 P . 3d 701  (2020) . A "brief period of t ime" can i nc lude acts with i n  a span of a 

few hours ,  or  even weeks . See State v. Crane ,  1 1 6 Wn .2d 3 1 5 ,  330 ,  804 P .2d 1 0  

( 1 99 1 )  (hold ing that conti n uous cou rse of cond uct exception to unan imous j u ry verd ict 

app l ied because fata l assau lt of th ree-year-old cou ld have occu rred on ly d u ring a two

hour  span) ; State v .  Craven ,  69 Wn . App .  581 , 588 , 849 P .2d 68 1 ( 1 993) (defendant 

charged with s ing le count of assau lt for i nj u ries suffered by 1 6-month-old du ring a th ree

week period ; evidence supported State's theory of "systematic pattern of abus ive 

conduct which lends itself to the conti n u ing cou rse except ion") . "Common sense is the 

gu id i ng l i ght of th is analys is . "  Agu i lar ,  27 Wn . App .  2d at 925 .  

For example ,  i n  Hand ran ,  the defendant cl imbed in  th rough the window of 

h is ex-wife's apartment, and she awoke to fi nd h im lean ing over her ,  n ude and 

kiss ing her .  1 1 3 Wn .2d at 1 2 . She demanded that he leave immed iately, but 

instead , he p i nned her down , offered her money, and h it her i n  the face . � 

Hand ran argued that the j u ry cou ld have found an assau lt either i n  h is kiss ing h is 

ex-wife or i n  h is h itt i ng her ,  but the court held that these two acts of assau lt were 

part of a conti nu i ng cou rse of conduct . � at 1 7 . The court noted that the acts 

occu rred i n  one p lace ,  d u ring a short period of t ime,  with the same agg ressor and 

victim ,  and reasoned , "U nder a commonsense eva luat ion of these facts , the 

act ions evidence a conti n u ing cou rse of conduct to secu re sexual re lations with 

h is ex-wife , whether she consented or not ,  rather than severa l d isti nct acts . " � 

By contrast, i n  Agu i lar ,  the court reasoned that a lthough there was on ly 

one vict im and the re levant acts a l l  occu rred in  one location ,  the evidence on ly 

9 
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superfic ia l ly i nd icated a conti n u ing cou rse of conduct .  27 Wn . App .  2d at 927 .  

I nstead , the court held that the defendant's numerous activit ies between the 

mu lt ip le acts of rape-such as "search ing for and do ing d rugs ,  p retend ing to s ip  

wine , "  b reaking belong ings ,  and destroying fu rn itu re-d id not demonstrate the 

existence of an ongo ing enterprise with a s ing le objective because he "acted 

errat ica l ly under the i nfl uence of i ntoxicants , h is  focus sh ift ing rap id ly from one 

th ing to another. " � 

Here ,  the evidence and common sense support conclud ing that Valoaga 

engaged in a conti n uous cou rse of conduct .  The bus stop and h ighway 

encounters took p lace near one another, with i n  a b lock to a b lock and a ha lf of 

one another and with i n  a re latively brief period of t ime,  20 m i nutes . The attacks 

also i nvo lved the same perpetrator and the same victim .  

There i s  also n o  evidence to suggest Valoaga's objective changed 

between the assau ltive acts . Although the video shows Valoaga stand ing i n  the 

shrubbery at one point and stopp ing another t ime briefly to p ick someth ing up ,  

the majority of the video showed Valoaga ,  i n  the prosecutor's words ,  "s lowly 

pu rsu[ i ng]" Wh itese l .  Nor  was there an i nterven ing  act or  event, as the evidence 

from mu lt ip le sou rces showed Valoaga fo l lowing Wh itesel for a stretch of nearly 

20 m i nutes . Wh i le there is an approximate ly s ix-m inute break in the surve i l lance 

footage du ring which Wh itese l and Valoaga are not on camera ,  du ring some of 

th is t ime,  witness Jenn ie Robert testified she saw the two and watched them 

walk southbound on Pacif ic H ighway before temporari ly los ing s ight of them .  

Otherwise , Wh itesel and  Valoaga appeared engaged i n  a s im i lar  pattern of 
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movement desp ite be ing off-camera ,  as verified by the add it ional video footage 

and Robert's second ca l l  to 9 1 1 in which she confi rmed Valoaga conti n ued to 

fo l low Wh itese l .  

Here ,  wh i le there were two d isti nct attacks on Wh itese l ,  the evidence 

showed Valoaga fo l lowing Wh itesel for 20 m inutes , beg i nn ing with the fi rst attack 

at the bus stop unt i l  the second attack in the m idd le of the h ig hway. We conclude 

these acts constituted a conti n u ing cou rse of conduct ,  not mu lt ip le d isti nct acts . 

Therefore , no Petrich unan im ity instruct ion or elect ion was requ i red . 

I I .  C la ims Regard i ng Sentenc ing 

Valoaga chal lenges h is j udgment and sentence ,  cla im ing the State fa i led to 

prove h is crim inal  h istory at sentencing , so a new sentencing heari ng is requ i red . The 

State ag rees . 

The prosecution bears the bu rden of provi ng a defendant's crim inal  h istory at 

sentencing by a preponderance of the evidence .  State v. Cate , 1 94 Wn .2d 909 ,  9 1 2- 1 3 ,  

453  P . 3d 990  (20 1 9) .  "The best evidence of a prior convict ion is a certified copy of the 

j udgment , "  but "the State may i ntrod uce other comparable documents of record or 

transcripts of prior proceed ings to estab l ish crim ina l  h istory . "  State v .  Hun ley, 1 75 

Wn .2d 90 1 , 9 1 0 , 287 P . 3d 584 (20 1 2) (quoti ng State v. Ford ,  1 37 Wn .2d 472 , 480 , 973 

P .2d 452 ( 1 999)) . On ly an affi rmative acknowledgement of crim ina l  h istory waives a 

chal lenge on appea l .  State v. Ross , 1 52 Wn .2d 220 , 233 ,  95 P . 3d 1 225 (2004) . 

The on ly evidence of Valoaga's prior convict ions was Append ix B to h is j udgment 

and sentence ,  which l isted fou r  fe lony convictions i n  King County.  Valoaga never 

ag reed to the accu racy of the documents , and the State "concedes that the Append ix B 
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d id not, on th is record , estab l ish Valoaga's crim inal  h istory by a preponderance of the 

evidence . "  Cate , 1 94 Wn .2d at 9 1 3 .  Thus ,  the remedy is a new sentenc ing heari ng . .!sl 

at 9 1 4 .  

Valoaga also asserts that th is cou rt shou ld stri ke the VPA because h e  i s  ind igent 

and recent amendments to the statute bar cou rts from impos ing such fees on ind igent 

defendants .  In 2023 , the leg is latu re amended RCW 7 .68 . 035 to proh ib it cou rts from 

impos ing the VPA when the defendant is ind igent pu rsuant to RCW 1 0 . 0 1  . 1 60(3) . RCW 

7 .68 . 035(4) . Amendments to statutes govern ing legal fi nancia l  ob l igations app ly 

retroactively to matters pend ing on d i rect appea l .  State v. E l l i s ,  27 Wn . App .  2d 1 ,  1 6 , 

530 P . 3d 1 048 (2023) . The State ag rees that the VPA shou ld be stricken .  Thus ,  upon 

remand , the new sentence shou ld not i nc lude the VPA. 

I l l .  Statement of Add it ional Grounds for Review 

Valoaga ra ises th ree separate issues i n  h is SAG . F i rst, he argues h is S ixth and 

Fourteenth Amendment rig hts were vio lated when the prosecutor commented on the 

forens ic evidence associated with the clothes and the saw that were subm itted at tria l .  6 

Second , he argues h is S ixth Amendment rig ht to confrontat ion was vio lated as the 

"forensic scientist was not present to verify and confi rm lab[or]atory" evidence .  F ina l ly ,  

he argues there was insufficient evidence to support the specia l  verd ict that he was 

armed with a dead ly weapon at the t ime of the comm ission of the crime .  The State d id 

6 Genera l ly ,  Va loaga also argues h is rig hts were vio lated by the adm ission at tria l  of the clothes 
he was weari ng and the saw located near h im  at the time of his arrest. But beyond th is pre l im inary 
statement ,  he provides no addit ional  arg ument on the matter or citat ion to the record inform ing th is cou rt 
"of the natu re and occu rrence of the a l leged errors . "  State v. Alvarado, 1 64 Wn .2d 556, 569, 1 92 P . 3d 
345 (2008) . "Although reference to the record and citat ion to authorit ies are not necessary or requ i red , the 
appe l late cou rt wi l l  not cons ider an appel lant's SAG if it does not i n form the cou rt of the natu re and 
occu rrence of a l leged errors . "  State v. Gauth ier , 1 89 Wn . App. 30 ,  43-44 , 354 P . 3d 900 (20 1 5) .  
Accord i ng ly ,  we  do not cons ider Valoaga's c la im regard i ng  t he  adm ission o f  h is clothes and  t he  saw as 
evidence .  
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not respond to these add it ional issues ra ised on appea l .  Va loaga's add it ional cla ims are 

unava i l i ng . 

A. Prosecutor ial Statements 

Valoaga argues that " [ i ]naccu rate non-verified statements were . . .  stated by 

[the] prosecutor d u ring tria l , "  and those statements "prej ud iced defendant's tria l , "  as the 

prosecutor referenced forens ic evidence and is not an expert witness . In particu lar ,  he 

h igh l i ghts the prosecutor's statements du ring clos ing argument that th ree of the b lood 

sta ins on the hood ie " i nd icated the b lood belonged to the victim . "  Although Valoaga 

cites to Frye v.  U n ited States7 and State v .  Cauth ron 8 to support this cla im , at tria l ,  he 

d id not chal lenge the test imony of the forensic scientist for the Wash i ngton State Patro l 

Cr ime Lab who performed the DNA analys is for the kn ife and cloth ing , G ina  Demb inski . 

Rather, the focus of Valoaga's chal lenge in  h is SAG appears to be the prosecutor's 

statements made i n  clos ing argument about th is evidence .  

"Al legations of prosecutoria l  m iscond uct are reviewed under an abuse of 

d iscret ion standard . "  State v. L indsay. 1 80 Wn .2d 423 , 430 ,  326 P . 3d 1 25 (20 1 4) 

(quoti ng State v. Brett , 1 26 Wn .2d 1 36 ,  1 74-75 ,  892 P .2d 29 ( 1 995)) . The defendant 

bears the bu rden of showing the comments were improper and prej ud icia l .  L indsay, 1 80 

Wn .2d at 430 (citi ng State v. Warren , 1 65 Wn .2d 1 7 , 26 ,  1 95 P . 3d 940 (2008)) . 

Although prosecutors cannot reference evidence outs ide the record i n  the i r  clos ing 

arguments ,  p rosecutors genera l ly have wide latitude ,  and the comments are reviewed i n  

7 5 4  App. D .C .  46, 293 F .  1 0 1 3 , 3 4  A .  L .  R .  1 45 ( 1 923) . U nder the Frye standard ,  "ev idence 
derivi ng from a scientific theory or pri nc ip le is adm issib le on ly if that theory or pri nc ip le has ach ieved 
genera l  acceptance in the re levant scientific commun ity . "  State v. Marti n ,  1 0 1 Wn.2d 7 1 3 , 7 1 9 ,  684 P .2d 
651  ( 1 984) .  

8 1 20 Wn .2d 879 ,  906, 846 P .2d 502 ( 1 993) (ho ld ing testimony that defendant's DNA "matched" 
perpetrator's was erroneously adm itted , i n  that it was unsupported by val id  probab i l ity statistics) ,  
overru led i n  part on other grounds by State v. Buckner, 1 33 Wn.2d 63 ,  94 1 P .2d 667 ( 1 997) .  
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the context of the tota l argument .  State v. F isher, 1 65 Wn .2d 727 , 746-47 ,  202 P . 3d 937 

(2009) . When there is no object ion to the argument ,  "the issue of m isconduct is waived 

un less the conduct was so flag rant and i l l  i ntentioned that an instruction cou ld not have 

cu red the resu lt ing prejud ice . "  L indsay,  1 80 Wn .2d at 430 . 

Here ,  we conclude it was not revers ib le m iscond uct for the prosecutor to d iscuss 

the b loodsta ins on the hood ie ,  as at tria l ,  Demb inski was i ntroduced as a forensic 

scientist and testified to the resu lts referred to by the prosecutor. In the context of the 

prosecutor's comment ,  the preced ing argument conti n ua l ly referenced Demb inski 's 

test imony and accu rate ly recounted the d im i n ish ing  statistica l l i ke l i hood of a match to 

Wh itese l .  The prosecutor's argument was based on the evidence and Valoaga cannot 

show the comments were improper, much less that they were so flag rant and i l l  

i ntent ioned that an instruct ion cou ld not have cu red any resu lt ing prejud ice .  

B .  Confrontat ion Clause 

Valoaga contends the "forensic scientist was not present at tria l  and pre-tria l "  and 

th is absence violated h is S ixth Amendment rig ht to confront witnesses aga inst h im .  We 

d isag ree . 

Both the federal  and state constitut ions protect the rig hts of crim inal  defendants 

to confront adverse witnesses . U . S .  CONST. amend . VI ; WASH .  CONST. art .  I ,  § 22 ; 

Crawford v. Wash i ngton , 54 1 U . S .  36 , 42 , 1 24 S .  Ct. 1 354 , 1 58 L .  Ed . 2d 1 77 (2004) . 

" 'The pr imary and most important component' of the confrontat ion rig ht ' is  the rig ht to 

conduct a mean ingfu l  cross-examinat ion of adverse witnesses . '  " State v. Orn ,  1 97 

Wn .2d 343 ,  347 ,  482 P . 3d 9 1 3 (202 1 )  (quoti ng State v. Darden , 1 45 Wn .2d 6 1 2 ,  620 ,  

4 1  P . 3d 1 1 89 (2002)) . When consider ing the DNA test ing process , defendants have a 
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rig ht " 'to be confronted with the ana lyst who made the certificat ion . ' " State v. Lu i ,  1 79 

Wn .2d 457,  490 , 3 1 5 P . 3d 493 (20 1 4) (quoti ng Bu l lcom ing v. New Mexico , 564 U . S .  

647 , 652 , 1 3 1 S .  Ct. 2705 , 1 80 L .  Ed . 2 d  6 1 0 (20 1 1 )) .  Th is cou rt reviews confrontat ion 

clause issues de novo . State v .  Jasper, 1 74 Wn .2d 96 , 1 08 , 27 1 P . 3d 876 (20 1 2) .  

The forens ic scientist who performed a l l  of the test ing on the items re lated to the 

case , Demb inski , testified at tria l ,  e l im i nating the concern that an un related ana lyst 

reported the resu lts . She was ava i lable for cross-examination , and Valoaga ava i led 

h imself of the opportun ity ,  e l icit i ng testimony in which she acknowledged items can 

become contaminated with DNA at the lab or d u ring the co l lect ion process . Demb inks i  

a lso testified on cross-examinat ion that the DNA she tested was not necessari ly from 

the b lood found on the cloth ing g iven the processes i nvo lved . Valoaga was not 

unconstitut iona l ly deprived of h is rig ht to confront Demb inski . 9 

C .  Suffic iency of Evidence 

F ina l ly ,  Valoaga contends there was " [ i ]nsufficient evidence to prove assau lt with 

[a] dead ly weapon beyond [a] reasonable doubt , " as " [t]here is no correlati ng evidence 

tying the dead ly weapon to the defendant" and " [t] he weapon was not found on 

[Valoaga's] person" when arrested . 1 0  We d isag ree . 

Due process requ i res that the State prove every element of a crime beyond a 

reasonable doubt .  State v. Johnson , 1 88 Wn .2d 742 , 750 , 399 P . 3d 507 (20 1 7) .  To 

determ ine whether sufficient evidence supports a conviction ,  an appel late court must 

9 Valoaga also argues there was a pre-tria l  confrontation clause issue, but as it was d iscussed 
above , Dembinski was not present at any pre-tria l  hearings because there were no chal lenges to the 
adm iss ib i l i ty of her testimony.  

1 0  I n  support of th is assertion , Va loaga addit ional ly cites to "State v .  Altam 2022 , "  which we 
interpret as a reference to State v. Altman ,  23 Wn . App. 2d 705 ,  520 P . 3d 6 1  (2022) .  
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"view the evidence i n  the l i ght most favorable to the prosecut ion and determ ine whether 

any rationa l  fact fi nder cou ld have found the elements of the crime beyond a reasonable 

doubt . "  State v .  Homan , 1 8 1 Wn .2d 1 02 ,  1 05 ,  330 P . 3d 1 82 (20 1 4) .  A cla im of 

insufficient evidence adm its the truth of the State's evidence and a l l  reasonable 

i nferences from that evidence .  State v .  Sa l i nas ,  1 1 9 Wn .2d 1 92 ,  20 1 , 829 P .2d 1 068 

( 1 992) . Al l  reasonable i nferences must be i nterpreted i n  favor of the State and most 

strong ly aga inst the defendant. kl Ci rcumstantial and d i rect evidence are equa l ly 

re l iab le .  State v. Lazcano ,  1 88 Wn . App .  338 , 363 , 354 P . 3d 233 (20 1 5) .  Whether 

sufficient evidence supports a defendant's convict ion is a question of law reviewed de 

novo . State v .  Rich , 1 84 Wn .2d 897 , 903 ,  365 P . 3d 746 (20 1 6) .  

U nder RCW 9A. 36 . 0 1 1 ( 1  ) (a) , " [a] person i s  gu i lty of assau lt i n  the fi rst deg ree if 

he or she ,  with i ntent to i nfl ict g reat bod i ly harm . . .  [a]ssau lts another with a fi rearm or 

any dead ly weapon or by any force or means l i ke ly to prod uce g reat bod i ly harm or 

death . . . .  " A person acts with i ntent or  i ntentiona l ly when he or she acts with the 

objective or pu rpose to accompl ish a resu lt wh ich constitutes a crime.  RCW 

9A. 08 . 0 1 0 ( 1  ) (a) . Great bod i ly harm means bod i ly i nj u ry which creates a probab i l ity of 

death , or which causes s ign ificant serious permanent d isfig u rement, or which causes a 

s ign ificant permanent loss or impa i rment of the function of any bod i ly part or  organ . 

RCW 9A.04 . 1 1 0(4) (c) . F ina l ly ,  a dead ly weapon includes any weapon , device , 

i nstrument ,  art icle , or  substance . . .  which , u nder the c i rcumstances i n  which it is 

used . . .  is read i ly capable of caus ing death or substant ia l bod i ly harm .  RCW 

9A. 04 . 1 1 0(6) . 
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After viewing the video footage, any rational fact finder could find beyond a 

reasonable doubt that the assailant in the video intended to inflict great bodily harm , as 

slashing at the face and neck of an individual with a pruning saw is l ikely to result in 

serious injury l ike death or disfigurement. Indeed, Whitesel and his attending physician 

testified that he received multiple lacerations to his face and upper neck that required 

stitches. Additionally, the pruning saw qualifies as a deadly weapon under the 

circumstances, due its utilization in the aforementioned way. 

When viewed in a light most favorable to the State and assumed true, the 

evidence is also sufficient to establish that Valoaga was the individual who used the 

saw to assault Whitesel, despite it not being found directly on him when he was 

arrested .  Video footage shows the assailant attacking Whitesel with an object with a 

shiny blade and orange handle consistent with the pruning saw that was later found. 

Franco testified that he heard a "loud thud" when initially confronting Valoaga a few 

minutes after the highway encounter. Shortly after Valoaga's arrest, Franco searched 

the nearby bushes with other officers and found a fo lded saw, which would later be 

identified as an orange and black Fiskars pruning saw. Further forensic testing 

confirmed the saw contained Whitesel's DNA. Valoaga's clothes also contained blood 

sta ins, which upon testing provided some support for inclusion of Whitesel's DNA, 

although the probabil ity was lower than that of the blood on the saw. Overal l ,  there is 

sufficient evidence for any rational fact finder to connect Valoaga to the saw. 

Further, there were two people who had witnessed the highway encounter and 

identified Valoaga through field show-ups shortly after he was arrested .  Each of them 

confirmed that Valoaga was the same person they witnessed assault Whitesel earlier. 
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The arresting  officer, Franco ,  also confirmed Valoaga was wearing cloth ing that 

matched the attacker from the video . Additional ly ,  various cameras recorded a bu lk  of 

the ongoing incident and showed the same assai lant fol lowing Wh itesel .  The 

survei l lance footage also captured two times where the ind ividual pu l led the saw in and 

out of the i r  front sweatsh i rt pocket. Because al l  reasonable inferences must be 

interpreted in favor of the State , th is portion of the evidence also connects Valoaga

and the saw-to the assault .  

Therefore , we conclude a rational fact finder could determine beyond a 

reasonable doubt that Valoaga was armed with a deadly weapon when he assau lted 

Wh itese l .  

CONCLUS ION 

We affi rm Valoaga's conviction but remand for resentencing because the State 

fai led to prove h is crim ina l  h istory and the VPA was improperly imposed . 

WE CONCUR:  
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